
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Henry Lampe,  Inc.

d/b/a Sea Breeze

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sa les  &  Use  Tax

under Article 28 & 29 of the Tax Law

fo r  t he  Pe r i od  9 /7117 -2128 /75 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxation and Finance, over

25th day of January, 1980, he served the within

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That  deponent  fur ther  says that .phe said

and that  the address set  for th on said wrapper

pe t i t i one r .  _ \

Sworn to before me this

25th day of  January,  1980.

and says that he is an employee

18 years of age, and that on the

not ice of Determinat ion by nai l

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

AFFIDAVIT OF MAILING

upon Henry Lampe, Inc.,  d/b/a Sea Breeze, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Henry Lampe, Inc.
d/b/a Sea Breeze
e10 Mi l le r  Ave.
Freeport ,  NY 11520



STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter the Petition

Henry Lampe, Inc.

d/b/a Sea Breeze

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

f o r  t h e  P e r i o d  9 / 7 / 7 1 - 2 / 2 8 / l S .

o f

o f

AFFIDAVIT OF MAITING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

25th day of  January,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon the representat ive of  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Si rs
Canal-e & Gerardi
72  S .  Grove  S t .
Freepor t ,  NY 11520

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

25th day of  January,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 25, 1980

Henry Larnpe, fnc.
dlb/a Sea Breeze
810 Mi l le r  Ave.
Freepor t ,  NY 11520

Gentlemen:

P1ease take not ice of the Determinat ion of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f fgg &. 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inguiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Canale & Gerardi
72  S.  Grove St .
Freepor t ,  NY 11520
Taxing Bureaut s Representat ive



STAIE OF NEW YORK

STATE TA)( CO{MISSICIi

In ttte Matter of the Application :

o f :

HENRr IAMPE, IItrC. : DEIERMIIWIICN
D/B/A SEA BRmZE

:
for Revision of a Determination or for
Refirnd of Sales and Use Ta:<es under :
Arti-cles 28 and 29 of the Ta:< Law for
the Period Septenber L, L971 through :
Februarlr 2Bt 1975.

Applicant, Henrlz Lanpe, Tnc. d/b/a Sea Breeze, 810 Milter Avenue, Free

Pofr' Nen^r York 11520, filed an application for revision of a detennination or

for refi:nd of sales a.nd use to<es under Artictes 28 and 29 of ttre Ta< Larlr for

the period Septenber L, I97L ttrrough Febn-raryz 28, L975 (File No. L4756).

A small claims hearing was held before Ralznnnd J. Siegel, Il,earing Officer,

at tlre offices of tlre State Ta>< Cqrmission, ltlro World Trade Center, Nerr York,

Nevv York, on lvlay L6t L978 at 2:45 P.M. applicant aSpeared hryr Joseph Canale

and Joseph Cerardi, CPA's. Ttte Sales Ta< Bureau atrpeared by Peter CrotQz,

Esq. (A1iza Schwad:ron, Esq., of counsel) .

ISSIJE

Whether ttre result of an audit perforned by the Sales Ta< Br:reau properly

reflects applicant's sa'les ta>< fiability for tkre period Septenber L, L97L

through Febnraqz 28, 1975.

FINDINCS OF FASI

l. Applicant, Ilenqz Lanpe, Inc., otrnrated a bar and restaurant calIed

the "Sea Breeze" in Freetrrcrt, Nenr York.
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2. Appticant filed and paid Ner'r York state and local sales and use tax

returns for all tar periods frcrn Septenber I, I97I through Februaqz 28t 1975.

3. On March 29t 1976, tkre Sales Tax Bureau issued a Notice of Deter-

rnination and Demand for Palznent of Sales and Use Ta:<es Due against applicant,

IIenry Lanpe, Inc. - Sea Breeze, and Otto Kr:nz-offLrer, for ttre period Septenr

ber 1, 1971 through Febnra4z 28, L975. Ttre Notice asserted sales tax dr:e of

$9,936.87, plus penalty and interest of $41408.85, for a total due of $L4,345.72.

The determination was the result of a Sales Tar Bureau audit for ttre period

Septenber L, L97L through l4ay 31, L974, v/hich results raere tfien projected over

ttre period Septernber I, L97I to Febn:ary 28, L975.

4. TJrrely-filed consents octending tkre period of limitation for assess-

nerrt of sales and use ta:<es rrrrder arbicles 28 and 29 of ttre Tax Lalrr had been

obtained W tlre Sales Tax Bureau.

5. Applicant had a corplete set of books and records. On ar:dit, the

sales per books agreed wittr sales retrrcrted on Federal orgnration inccne ta:<

returns and on New York State sales ta< returns.

6. A11 sales ta>< which applicarrt collected was rq>orted and trnid over to

ttte State.

7. The assessnent was based on nrarked-rp purctrases of food, beer, wine

and liquor. Tlre beer markup was based on actr:al record figures; horvever, ttre

food, wine and liquor markups were based on estimates.

8. Applicant contends that ttrere r,rere adeqr:ate books and records avail-

able for ar:dit, and that ttre Sales Ta< Br:reau should not have used estimates

as the basis of the wine, liquor and food markr4>s.



-3-

cowusrchls oF r,AI{

A. fhat applicant, FIenry r,anpe, rnc. dtb/a sea Breeze, had a corplete

set of bilIs, receipts, books and records, accordjng to tlre sales ta< o<anjner.

B. Ttrat available inforrnation indicates that tlre audit procedu:es r:sed

did not conform wittr tlre standard atrdit procedures vrtrictr have been established

and developed, and vitrich are norrnally used wtren a conptete set of boolcs ald

records are available.

C. that ttte Sales Ta< Bureau did not establish that ttre returns filed by

applicant r,lere incorrect or insufficient; accord.ingly, the Notj-e of Determin-

ation and Delnand for Palznerrt of Sales and Use Ta:<es D:e was inprcperly issued,

in accordance wit|r tfie interrt and neaning of sectj-on r13g (a) of ttre Ta< r,avr.

D. That tlre application of llenrlz Lanpe, fnc. d,tb/a Sea Breeze, is

granted and tlre Notie of Determination and Dernand for Palrent of Sales and

Use Ta:<es Due issued on Marctr 29, LgT6 is-canoelled.

DATD: Albany, New York TA)( COTVIMISSICNI

JAN 2 5 1980

CCI,IMISSIOD{ER


